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heredem facere potefts per rewee. Liin :”,‘,ufs,’e:;;:. 155w
ibi, Aziter mudst voluntare ffde ag?dr_n.rmhr.‘a-.:.-.1:1(,#.v“- "
milisari 4 ffdeitbe §guinimo infliride wmilit. tefl . 8¢
obi pon woce.ffidereg.iny. Arc!uc ita fentiune Alex. in .
diferesss 10:calum.vits Car{ g arff;ﬁzce-f:pajgr_ Ang.:: aufil.
267.1¢ffater fecit ﬂ’ﬁﬂtﬂ. hud:. :‘I'lgaq, ,r,‘,._d.‘__, prineg.
pié rn;ﬁ.yrfsi.S.Fexdlna11d.\ alquius diity [.rg,_ rode fic-
cqffprogrejgﬁl,§.zo:n.44.}f‘ _u.u,,vln in h‘“‘cl*f!:tflltlfmrn
allegac Emannel 2 Cafta i I, Gallus §. quid [ raniom
[Fde lib. poft prss tan. 3 1.quibus etiam adde Reufie-
rum gratf.de teff p.sicap 7m0, unnium in Encyclops
s ATt Aatits Se Ex Tt 2

w3 — ]

RESOL LXXVL

An Miles captus ab hoftibus teflamentum tave militari
fucere po[fl{ : A

Er auobfides iwve milirdri veflari poffine ?

Lt quid de Miltiribas in bello ininflos qui propres vapix
sam @& nigmmos beilum fequuminy 2 Ex py.ir6. Rell
s1.alias 5o,

§iLs Efpondenruegatin& communiter DD, afle=

runt igitur , quéd caprus ab hoftibus ne
quidfm jure militari ceftamentum facere portelt [fare-
12 10.f de teffam. milie. quo loco , quod notandum
elt, hoftium caprus fuir, Sic & alibi poriri quis dicitur
fis rebus, qua fibi inuito obneni 1+, vr in.co Aufonij 1
Aut naeum cird morte porivi. Lim tatuc tamen haec opi-
nio, niff capeus ab hoftibus reverfus fuerit , nam tune
beneficio poftliminij iure militari teftari poteft.Et haee
omnia docer Enenkelius de Priuileg. milir.lib.2. Prini=
legu16. m1. Hunnius in Encyclop. duris pare. 4. tir.5,
ez m2.Bocerus erode Belloylib, 1.c.18.m22. Renfheras
trde et i 7oz & alij.

2. Notndun eft etiam hic obiter obfides inre mi=
lirari teftari non poffe. Ira Reufuieras,bi fupraynim. 4,
& Hunnivs,num. 5. neque milires qui in Bello iniuftg
plopeet rapinam; & nwnmos Bellum fequuuuu‘. Idem

- Reufnerus partage.sunts. & alig,

—

s et i

RoEa800: B L X XV LE
An Miles Flirafamilias reftari poffic 3
Eran rantum de caftrenfibus 5 wel de quibufcamane aliis

bonis teftieri poffir 2 Ex part. 7. tradk. 6, Refol, 61,
alias 6o.

§r. AD hoc dubivm abfolute pro affirmativa fen«
tentia refpondet. Hunnius iz Encyelop. furis

Pt tir. 5. cap.z. num. g, vhi fic ait Miles etfi filius-
fﬂﬂj\liﬂs > iure tamen militari teftari poteft , etiam de
qmbufcumque bonis, Itaille, qui citat Vvefenbecium,
Cvf-f-' 17 1m, 3 2, wol, 1, Nerum Enenxelius de priuil,
il lib. 2. priuil. A 6. mum. 38. & abij reté obferuant
oe privilegium in caftrenfibus rantiim bonis habere
oim : nam quamuis indifferentet loquatar lex miles
22, Dig. mili.teff. tamen quia conftat militem filim-
“_‘ﬂla_s n caftrenfibus tantdim bonis , non etiam in
E:ﬁrms » Weftasi, etiam wilicariter poffe, {nam de fuz
iut:ndi;z;::\?:\f:r%mmﬁ pro .libiml[fmeft . al.l'enum
indubsie de il mumfff ;rg-ilﬁi"]i:fif“mi? 28" I?‘glibm)
B I : Ddumj accipiendum.
Tt 1 tid. qua exprefse de caftrenfibus duntas
Nis aol demonftrat ; fed circa prafentem quae=

iﬁ!:nem ne deferas eriam videre Bocerum s trodebello
Wik €ap.a3. pym. g,

Tom. 7 7,

De Teltatmentis.Ref, LX X V .&ec.
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RESOL LXXVIIL

An Miles deportarus, vel capite damnarus poffit condes
ve teffamentum  modo ex militari delitto damnatus
fuerits & Sacramenti fides vupea non fir , & de bonig,
Caftrenfibusteftetur 7 L]

Etan de aliis, quam de caftrenfibas bonis veflari poffir2

Et guid ¢f dicendum de aliis deportatis, vel capire dam=
nagis,qui milives nonfune 3 Exp. 7. wadk 6. Rel, 52
alias g1,

-

§e1. Efpondes qudd lickt deportatus vel alited sup dodtls
capite ‘damnacus , Teftamenti faftionis po-na hl.rliusgé__

teftates halsear, .ei i 8.§.7.0 fea.ff. quiteft. 1. infravide
ftacem non habeac, Leins gui 8 §.1.65 feq. ff. quiteft Kot s &

2 . aliom §.cing
nicralla damnatorum bona non ‘publicentur extanti= o g fupsa

fae.poffi Bt licér hodie deportatorum,vel capite, autad

bus liberis 5 vel parentibus vigue ad eextium gmdum s el 9.
Nowell.1 345 vt natli indicum. Anth. bona demnatorum;
C. de bonis proftriprorwm; Tamen quiaipfis damnatis
bona adimuncur, & in liberos,vel parentes transferun=
tur, arque aded nudi ; & bonis exuti vinane 5 ne hodie
quidem illi Teftamenti faftionem habebunt ; Cuiac:
dul.eing qui srl'nﬁﬂﬁ;qui reﬂ-ﬁzr-puﬁ

2. Milestamen depottatas ; vel alitet capité dam-
natus, ius teftamenti faciendi habet, modd €x militari
delicto damnatus fuerit, 8 factamesiti fides ruptanon
fit, & de bonis caftrenfibus tefltetur, . Lex milirarii1s
inprine.ff.de teff. mil, De aliis,quam caftrenfibus bonis
teftari non poteft,nifi in I'eutcntiais,qui eondemnauit;
poteftare teftandi illi permiferit, L7 guis filio 64 §. fed
erff quis [F.de ininft. rupe. rvic. falk. reffs 1an@a |, ff quis
22.§.1. ffide leg.5, Ethac omnia docer Bocerus; rr. dé
Bello lib, v.c. 18, e 21. ¢ 22, Vide etiam Enenges
Lium de priumil.fib.2 prin.1 6. 29,6 fog.

—

RESOL LXXIX

Aneffamentum Miliris cum breuiaturis € notis confes
tum fic validum @ Ex parte 7, wad, 6, Relol: 53¢
alias g2,

§..J Icet integris liveris non totis teftamentum

{eribendum Git, Lfed ciom 6.in finffode bon.poffi
Chniac.lz.0bfc.3,FerdinValquer.de ficce[llib.a.de fuc-
(e[f.'pmgreﬂk §.20. e 8, wbi Plures text, & Dd. au&to-
ritates pro confirmanda hac fententia adducit. In mili=
litis autem teftamento ea folemnicas remiffa cft;quip=
pe i etiam notis haces feribi poflit, ). Luciws 4. in
princ.de eefl. mil Tiraq.de prin; piz qufn‘t,priu. 12, Ferd,
anq.fibiz.defuueﬂ.}pm v.§.20: m.8.quibus adde Reuft
tr.de tefh.p.sici7. meay. Nvaleerum lib.2. Adifcellan. .
1. Hunnium in Encyclop.iuris,piq.tit.5. c.3.m.3. Boces
tum, rr.de bello, lib. c.18. 7.8, & Enenkelium de privis
’flﬁ.ﬁba I.Pn'.u. 16, g Te

RESOL LXXX.

An Miles proparee teflarus , & proparte inseftatus des
cedere }Ja[ﬁr 2 Ex patte 7.tradk6, Rcﬂjqaaliasj 3

$.1. 2 Thi i eliquis efficere noti poffic vt pro pareé
teftatos ; & pro parte inteftatus decedat , eft
emim earum rerum naturaliter’ inter {e pugna ; teftas
tws, & intelaws ; L de bereditare 19.5. 1.ff. de caftren.
peealiliss noftrum ff.de veg.inr. 1 miles Gulsguarebatur
19.in princ.ff.de teff.mil. vnde licet ynunheredem ex
{emiffe tanturh inftitas,tamert ille in totum affem fics
cedere poreft,§ aon aurem. Inft.de bared. infl.Et qui cer-
& rei hares inflithtitg cohzrede non date , bortorum
Na a oimpiam
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omnism hereditatem obtinet, L.eobevedi 41.6.0lr.fFde
J[slftis. Temen his non obftantibusmilites
pollunt pro parte t 1, & pro parte inteftati dece-
dere; ex Livs noftrum, ibis in paginiss ff. dé reg.inr. &
d.§.non asrem;ibiynift fir milesy Inft.de bar. |.ff miles 6.
Jidemn e 1 ;.§.neque enimy ff.de eeff. mil. Tiraq.de prin.
piacanfz rrim (3. Vnde i miles ynum ex certo fun-
do:hieredem [ lpfﬂit yereditur quantum ad refiduum
pactimonium inceftatus dece(fifle, d. /. fimiles 6. i de
weft.milil.cogi poserir 16.8. fed érff mifm,ibl.e.rcr‘pm(vul
€X certa) ves miles haredem in_,l'frm&ﬂ pmgﬂ.ircm ibi, 7~
= parave [pecies bonorum, fl.ad 'T%f!'m.’.i.Eill ll)-v.:bns 2 mili-
te {t ptis heredibus alwer omilcxif hzreditatem yeius
pars nonacere(vic alteri lizredi ,_lcd pro eaparte inte-
Ratas viderur defunéus deceflifle, in L. fF dusbos 3
de rad mil. Pars autem, pro qua miles inteftatus decel~
fitiad legitimos militis haredes pertinet L 1. & 2. C.
derefl mil, Bt hant {eneentiam tener Molfefius in fum.
tezeray ro2.ne 59 & ex Grallio, & Sichado Hunn, jn
Encyclopiinris.p it g 003044 quibus adde Bocerum
trode betlo (ib.vic. 1oim.3.

2. Vnde ex his Enenxelivs de priuilimil.lib. 2. priu.
16.hnm, § 2 dedubic milicem qui libeta voluntace cefta-
riporelt, de parie bounorum vna , aut pluribus reftari
polle ;nec reliquam pattem heredi inflituto aderelce-
re demonitrat dig. i Inde G miles voum ex fundo: ha-
redem feriplerit 5 ereditur quantum ad refiduum pacri-
moniam inteffatis decefifle , nec aderefeir id heredi
ﬁ:l.’iptu,gi.!.ﬁ miles, qlio(f in fimili cafunegar fus com-
mine;dil1 § fFex fundp ff. de hored. inft. Iraque fimi-
les vium ex i\nl‘tc heredem ﬁ‘r]pfmir 5 in altera parte
aullum:inilla quidem feriprus fuccedir,in hac verdab
inceftaro heredes, LF duobus 37.fiboc.titdi2.C.cod.Tra;
& bene Enenxelius.

BES oL LXXXT

An Miles in dubio prefimatuy inre communi 5 vel mili-
rird peftarus ? Ex p.y. .6 Relly saalias g

§. 1. T Vre communi in tali cafu militem teftatum

fuifle tenet Vvelenbecius conf. 17,7, 34. wol.1.
Graﬂ'us ;r.deﬁcceﬂ:§.reﬂ*nmenmm,q,g.per tor. & Hun-
nius jiw Encyclop.iuris; p.4-tit.5 e .o, 12, quod tamen
notat hoc procedere , quando teftamentum de iure
communi valere poteft ; {ecus autem quando de iure
communi (ubfiftere non potcﬂ; > mam tanc prefomitir
porilis ivre wilitari teftari voluille.

2.0 Sed conteariam: [ententiam defendic : Valquins
rr.de uece(fevent § 2 4. num.45. & feg. cui adde Hent.
Bocerum er,de bel's, Lib. 1. cap.2o. num.q. Qlod enim
quis igiorar, id velle non prefiumitur : nam voluntas
prafipponit notitiam , Scintelligentiam , fomarer de-
cedenssy 9ver[ nec enim, Leum quis 12 in prine. Lnibil
18, §. fleam filius ff. deinoffic.ceft.l. de srate, §.ex cau=
Ja,Dig.de incerrog.all.) fi ciem ce 5 1. Dig.de padl.linve-
prdiendazy . Clodins 97 Dig.de adguir.vel wnir hved.
Lfin.§.fin aurem nefiins C.de furiss,ff engiuam,C.de re
nac.donar. Sed milfsignota: commune ins Ciuile, /, 1.
C.de a’m,iguar.fﬂﬂ-!fr.d! mﬂ.reﬁ.iu princ.ihl‘,;’:mpwr ni-
mizm imperi iam earsmLfin.§. 1. ibi, arma etenimn ma-
gissquam iura [cive milites facratiffimus Legiflator exi-
i C . deiure de!ib.i.quﬂmifuem 1abi, implicitarem
awilicarem;C.de tefb.mil | 1.3l fmplicicati, Dig.cod.tir.
Miles crgonon pre famicur ceftari velle ure communi,

~ creditur,& viderur velle teftari e milicari, 4.0 F mil,
G.ibicredicm, & 1-{!‘ duobus 37 ibi, videbitsrs D,‘g. de
peff. mil:

'3, ‘Non obftat text. Lin refament 6. ibi, fod ribi pro-
bandum ¢ff, anwita frater raus (enferie, C, de teffament.
miles. 1bi enim  Alexand. Imperaror non requiric ,

Tra&atus VI1II.

vt probet Valentinus frarrem fuum hoe fenfiffe

inre militari voluerit teftari ; fed poftalat w.‘q“
quoddam militis teftatoris fadtum , nimirgy =
abipfo milite frateein fecundum etiam cafiyy :Erquﬁd
s¢, wvel compendio verborum fubftitutus i ki i
heeredi filize. Miles quando inftituto haredi et
b g s i alique
fimplicicet (ubftituit, non prafumicut qudd in fq 5
dum quoque cafum fubftituerit, Hoc enim quo?;"'
factum eft quod non prafumirar, T fecundum 4 it
que caftim , fic {ubftitutio hoc modo = Si Titia h::_
crit , & inra vige[imum quintum tatis annumd:
cefferit, Seius heres efto. Velira fub compendig v
bp::t111: Titia hares efto , & quandocunque c-'Lmu:
riatur , Seius heeres efto. Hoc modo {ubftiruif: ¢,
ftatorem , eft quoddam factum 5 & hot fagtum ;‘;
bare debet fubftitutus 5 L. precibas 8. vbi mam'fc-[t,‘,‘,;
exprimere debueras 5 Cod. de impuber, 8 aliis fulf
EHEL§ T, 1 2

4. Non obftar etiam L 3.C, de teffmilis Nam ibimi.
les ex certis partibus haredivatis intiwic hazredss
duos , Aliam & vxorem. Infticatio autem haredumiey
certis rebus , diuerfa eftin fure noftro ab inftitds
ex certis harediraris partibus , libro quotiens 13, C, &
beed. inft, (umndo miles haredem” inftimi ey com
re; velun ex fundo Corneliano,tune creditar pro parte
inteftatus decedere voluifle , libro f§ miles ongm €.Dig
deceft mil. dickleg. cogi porerit;16.§. fed etff miles ibi,
excepta (alids , ex certa) resmiles haredem inflituere -
e, Trem, ibi, conceffim eft milivibus civea infliturionm
AT Are @EL:‘EJ banorum D!'g. ad Trebell, At quando
iles haredem, vel heredes inftituic ex cera Retedic
ratis parte:, vel ex certis partibus , veluti ex vncia, e
befle , ex triente, ex {emifle ; &c. tanc totam hated
tatem poreftate furis fub illa parte , vel illis partibus
comprehendere videmr , i deg. 3. Cude refl miless,
videamussinftit,de hared.inflir.l.interdum 138, denign,
& §.feq.Dig.de baved.inft,

5. Poftremd , non rcfrsgamt 1. guarebatur 19.1bi,f
&arﬁ;wr’rzﬁrn exprefferit, Dig,de téftam,mil, Clm enin
duo in folidum haredes vnius ceftatoris cffe non pof:
finc, L. guod contra §. oni dun, Dig. de reg.iur.lis.§fin
Dig, commodari fit inde , licét miles poffic deceder
cum duobus teftamentis ; tamen in dupio clim fedt
ptimd teftamentum de wniverfa haereditate certo he-
rede inftituto; poftea autem alind faciar de eadem voi-
fa hzreditate alio herede inftiruro , in dubiovide-
tur recedere & primo teftamento 3 vnde fi velit, vt
ftamenctum illod prius valear ; necefle habet, veid fpe-
cialiver exprimac,d. Lgnarébatyr 19. Dig.dereffomilNe-
rum igitur manet, qudd miles in dubio 1on iure com-
muni, fed jure militari teftamns videator.

Nota tamen quod ftando in- prima (encemia pluri-
busmodis venit Hmiranda,pm‘ caque adducic Mafear-
dus de probat.voliz.concl, 15 8.

e — —

ReE-Sto L. LX XX L

An Miles vlura teftumenta facere Paﬂif. Ex pare 7
6. Rell 5 g.alias i5.

§oms Icér qm's non nifi vno’ reftamento detﬁdflfﬁ

polfic L. fancimus, 27. Codice de reffameniit
8¢ 29. ffﬂ:i Senarufconfulrum Trebeliian. §
Pofteriore inff. Q__uiém madis reffam. infirments T
menmiliei plura ceftamenta facere licer ; & fiue i
mul ea fecerit ; five feparatim , vrique yalebunt. §i
tamen veramigue de tora & vninerla hxredimt‘e e
ric, ﬁlpi‘riu s tollicur per inferius 5 nift cxPrerse cauke
rit, ve virumquevaleatdift.L guarebarsrs) ﬂfﬁf! tefla
ment. milic, Sinde aliis rebus prits , de aliis dcem £
bus pofteriys fecerit teffamentum ; licet non canert

[’Pecja]itﬂ;

f./i 4?1:1'1 p
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