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mods idonei fint 5 eft enim valde zquum in eiufinodi
necellicate rellamentum valere,{i habear numeruin te~
{Hum ,qui requivitur inge gentium,, San¢. Malina in
a4 res Teftes tune fufficere concedir
Lufitanie Regno € s fi
i Confirmatur,quia Imperator Loliima, C.de
difput127- q

sffam i, ad: Det Humanitacem,ye dicir, [Efpiciﬂls,
laxavir folemnitatem ruxi degentium , vt ﬁLprh dixi-~

mus.. Eadem eare.hic humanitas & Epieixeia , ve i
son ftacwarur miport infta prebatio , fufhicere vt fa-
fum elt in teftamento milivisy{alrem ea fuffic qua
ure gentium fufficit,& admittitar in piis caufis. Vide
ctiam V:lfquﬂz apufc.de reffament,c.1.§ 4. dub,2, Mol-
feliam in fieon, tomz: gr.1 3, €020 8. 137, Comitolum
inrefponfimaoralstib.7. q. 1. & Layman, lib. 5. fect,s,
tr.j.:.wmm.xﬁ.

RaFrg @nlay el
A in reflamento confecto eempore  pefles fint neceffarij
[epremieftas,

Er quid de veflamento M ilites tempote belli ?
Etaduerticur.quod in reflamenta cempore peftis licet ha-
bendi fine feprem teftes, non eff ramen nece/Jariam,ve

wrico contexr adhibeantur s fed fufficie, (i ex inter-
wallistnternenians,

Eran veffamenium temipore peffis. exc eptam a Pavorho,
profene wnicosquems habere potnits tefie s vim habeas

menti ?

Ereliguaaliacirca peafences dif
Exp.7in6.Rel.55.alias 34

ultases explanantar.

Qailic §.:.AFErmmiu& refpondetex Molina, & Valquez
b ki minquam fatis laudatus  Dominus meus
Card'nalis Lugo de Juft.com. 2 difput.2 4.fett. 1.09m,7.
quibus adde Dicalbillum de Juf, 1ib. 3. eractarss 9.difps
|.drsb.+-m.mj. Layman, in T.“::'gfg;g Moraldib 3ar.5,
apds tamer. 16, Fachineum contss Tur. lib. 5. capi9d.
Hﬂmu{lm Faraefololur dib, 2.traélars guéfl.5. Caftrum
itleg.cafus,8.de Teftam, w.1. 8 in leg.ab anitiguis vit,
capcodatum, 3. Canifium ¢ Jib. ;. Decretalinm tir. 26,
;:fj" 1o, Domin,de Magdal, i tratt.de pumer.teflam.in
i rﬂumm.re;-mﬁ:_pan, Ligapet Lainm, 9. Ioann,Crort,
i trafl.de Teflibpar.ts1. msim. 22, Lundow, Romamin
Yﬂ’,ﬂfr.d{uéeur.ﬁmii‘i:er eod.ad leg Falcid.in 24, Priui-
ligsconfiz0.65 confiiz 7. mum.8.volum.r. Stephan, Ber-
wand, confir iz, nymer, 5+ libo2. Dom. Card. Tulchus

i)
ekt e

taia, 8. praf¥.concl, Iir. T concl.122. num. 20 per d.s ca-
fis 8.de re Fm. Gilkenium in dud, cafis, nw10.6 feq.
ff”;-‘*r testam Arumaum Exercitatiluflingg. Thef 11,
& dilos quos ciar & fequitur Harpprech.in comment.
ad inflit.som, 1.8./2d cigm paniacim, de reflament, ordin,
znm-ql.'i’mhamr hac opinio, ex & canfultiffima 2 1.
Egii:;fﬁ-imm:: cum [imilib. ex quibus clarcfcit , re-
tes uII: omipi teﬂ:unc:?r_o {eptem teftes dc,ﬁdfra—
o, d:;sngc E-:mtcm genera li 11111.}‘1'\_'11(1\11.11, {tandumque

) us Exceprio demonf{tretur sl.abea Fart.f.
%ﬂ’f’j’tf{’fw q‘-§.‘p:mf,}§"' rfie hared,inft. .raar.ad deci-

‘ﬂ'er‘e ;:l_- f;t'ﬂtru?almf. in 6. Decius in df?.?.?f.‘/_‘.
i iu::?’- &‘:'Cl“}?t) huic col\F;rI,quu_d teftatori li-
v cundc}j; 1s calum , tempeftine vitimam volun-
oy do ALCUCTLEre, argum. igui poreft.17 4.,
en:if fgnziée acproinde is damnum , quod [ha culpa
iy mmlc:mn \gge_amr, leg.quod guis 203 .)fchd.rir.
Sias vEIiIIé:(E: (r{:ﬁus teltatoris maxime incer-
5 g es fut fla]m_t1n_iRﬁus fmudenvtur: clim
quin, iy 0 pauciores .Fﬂclllus corrumpi pofline,
o > an um.frge_, inbemus 29. Codic. de teffa-

‘et Quarsd hanc decifionem commendat /. confi-

Cuuntur 8,6 codicilis : ici

s n?}.\'![ﬂdmm 2. ffdeiure codicill. ex quo edoce-

Yicu Hreferre ad minvendam teftium numernm,
Mqnis poruiflet eo e

mporequo {eripfit vel fecit
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teftamentum ; plukes teftes cogete , an non potuiffets
Quintd confirpat hanc afferrionem textus exprefs
{bs in [, caftan $i Codic. de reStament, vbi Imperato-:
tes Diocletianus., & Maximianus refcr ibunt:rempore
peftis aliquid de folemnitatibus relaxatum efle in tea
framentis;led relaxetionem illam non circa numerum
fed citca reftivm codem teémpoie conuegrionem ver="
fari. Aiune enim diferze : Teftes ‘huinlmodi morbo
01391‘6.““)5 o tempote iungi , atque fociari remiffum
eft, non etiam 'conueniendi numeti eorum oblervatio
fublara eft. Septem ergo teftes tequiruntat': fed non
opus i, veomnes Gmul focientur 5 & iungantur , vé
coram ¢is teltamentam publicetursfive infinuetur , 8¢
ab cis vel fub cribarur fimul,vel andiator : fed {fufficies
i [eparatim teftes finguli adhibiei fuerint. Sextd ad-
{tipulatur huic fentencie l'(:glll:\. yulgata 5 ruaaalzta ali
exceptione. Nam cliin hac in eiufcenodi reltamentig
{olam vnam folemniratis partemn temittit s d.J.eafis 3.
C.de teff. religuam cnnﬁa}bllim intelligitur, Exceptia
fiquidem conhirmat regulam -in cafibus non exceptis
Lgnafieum 12:denigne Nevatisg o ibigue Bartol. fide in=
Strull.@ instm. leg. Loum Prator 12. ff. de ind. libiss
werbis 120, vhi Dd, fFde tegis. )

2. Nec fopradiétis obftat lex vle f.de teffmil. vbi
omnibus , qui in hottili folo verfantur; quamnis mili«
tes non fint,conceditur; ve jure milirariteftari poffingg
in quo reftamento pi:u‘cs teftesnon rcquimntur, quani
duo ; propterea;quod: difficulrer . codem loco’ teftes
plures haberi pofiine. Militibus namque non’ €a ex
caufa hoc priuilegium induloum eft , quad plures re=
ftes habere nonpoflent , fed qud imperit;non habe<
tene,quos facilé inexpeditione confulerents quédque
ingpinato hoftivm aduencu , fapé.dn diferimen yire
pergere cogerentut , I licet 19 C. depatis. He duz
caul etiam aliis, qui illis'commeatus fubuchere con
fueaering prodefle folent, Vnde & hoc lis conceflum
efle animaduertimus : ve quoadin - hoftico ver(entar,
inre milivari reftari poflint,d. Lvle ffude reftomil, Cates
cim pagani,vel per le fatis periti fut&:,vn'lqopiaxxx alig=
fum,quos confulant, facillime habere pollant, in beno~
vt 10 debon poff.

2. Eadem planc ratione non obflat , quéd tem-
pusbelli ; & rempus granifine peltis zquiparantur:
clin invalefcente pefiilentias Deus bellum gerere,
8 iram fuam in homites diftringere videator, per
do&rinam Bartoli in Fe'g. narpraliter §. numere 13.1?:
de ofirpar. i vfncap. item in legevnic- ff: de bom. pof=
Seffion. ex teftament. mill, Sed in bellowalet teftas
mentm minus {olamne 5 cotam ducbus’ 5 ant tris
bus teftibus factom , [ib, 1. e sot. §. ffr & Codice de
teflament, mill, Ergo & peftis tempore yalebit. Non
obftat ; inquam , ilthac compatario belli : & pe~
ftis : nam omnem folemnitatem militibus relaxas
tam ¢lle in teflamentis conficiendis , apparer ex
titulo proxime fubfequente. - Ac peftis- tempores
non omnem folemnitatem 5 fed aliquid tantim de
inre relaxatom effe , conftat ex 4. teg. cafizs 8, Co~
dice de teffamenr. Deinde milites imperici {fune 5 &
in expeditione peritiores , proprer inftans witz pe-
riculum , confulere nequennt & cum pagani velper fe
fint periti 5 vel alios , quos confulere’ poffint , has
beant, vt fipra difum : & ante incidentem luem,
vel , p[infq\mm ira vulearetur , fibi per vltimam vo-
luntatem peofpicere poruiffent, Quid 5 quod iis fatis
videaturefleconflultum per dii‘poﬁtioncm, d.Leafin 8,
Cad d. ritul. ctim reftes ctiam inalio conclavivocem
teftantisaudive , necnon dam hoc motbo infefti ads «
hiberi queant, vt notat Gilkenins ad I. 8. Codie. eod:
.17, -

4. Nihil quoque obeft , quad neceffiratis plerum-
que ratio haberi {olear , & pefte fzuiente tot teftium
copia difficulter haberi poflit; argum.l.obi abfunr 19.f7
Mm 4 de
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deturorib. @ cuvator. datis ab bis8ec. | Cefar 15, fF. de
prlblican. e weitig. & cuncord:uuhmj, Etenim neceffis
tatem, & difliculatem teftium excufationem non pra-
ftare,, a [imili probatur, Concellum eft rufticis
5. teftibus voluntatem fuam declarate, i co in loco
plures reites haberi non pu[ﬁm, At qlud , i nec quin-
queteltes haperi pofling, per textum apertum in 1. fin
C.de veftam; vbi Iuftivianus,{in autem,ait, in illo loco
roinime inuenei fuering feptem ceftes + vlque ad quin-
gue modis omnibus teftes adhiberi iubemus ¢ minus
autem-nulle modo eoncedimus. Legi itaque fcriptx
pacendum. eft, & leprem teftes ctiam haclue graflan=
te,lunt adhibendj: nifi lege municipali; vel confueru=
dine regionis alind inductum fit,

5. Notandum eft ramen, quddaliqui ex fupradictis
Doétoribus aduertunt in teftamento tempote peftis,
hicét adhibendi finc ﬁ:ptcm teftes, non effe necefle, ve
vhico contextu adhibeantur, fed {ufficic fi ex interual-
lis interueniant,puta hac hora duo, fcquemi hora ite-
rum duto 5 & fic deinceps 3 donec numerus fepeenarius
plene fuerit completus;alias i vnus teftis deficiac , vel
teftaror antequam teftes omnes fingulatim adhibiti
fucrine decedat, teftamentum non valeat,

6. At his minime obftantibus negativa (encentiz
adhizrendum effe puto ; Dico igitue in teftamento pe-
fkis ‘tempoere contedto {ufficere quingue teftes, Ita
Emanuél 83, ver.reffamentum n.az. Ciarlinus comeron.
Forenf tom. 1.0.109,m.1, Peregrin. decifi $o. n.2, Maf-
card. de probar.concl, 1358, mas. Baldiin L, fin. m1.C

de teflam.& ibilalon n.1. Clatus §.teft, 9.5 6. verf, &
ha quidﬂn conel. StCPh.ECIr.conﬁu 2.1 lib, 2. Dec.
inliferiniarios,C.de teft. mil n20. & conf?18 4.num. 5.
V:\Fq. de fuccefl. evear, libiz §.:2.n. 35, GraflL§. te-

Seamentum 9.5 4n:5. Ant.Thelaur, decifi 180, Roland.
sup hoc le- & ValleconfT81, ni47.00l. 1. Hotom, con, 5 9. Tmo plus
ge Ref & §. addo,& aflero in teltamento tempore peftis fofficere
PEpre folemnitaces iuris gentinm,& ideo coram duobus, vel
::T‘E_‘(:jlf“ tribus teftibus conditam valere. Ira tenent Ioan, Mo-
fin.g 5. olr. lanns de piis reff, ¢. 83. & nouiffiué To. VVarmler in
huins Ref.  controu. fiiv. lib.2.tit Yo contr.s. no4. & 5. Comitol.in
Sclvopracx  yefpom. Moraldib.7. g. voconcl. 2. Gaylilib. 2. obfix18.
“;:I? i ?n #e17. @ 1 8 MynL cent, 1.abfer, 96. n.1. Jac, Ayrer in
principio. (o proceflp.1. e.2.0bfix. n.x 8, Euer. in papic. in loc, &
tempore ad tempus. 9o, n.22. Alexiin feriniarios C. de
teft.mil.Joan.Dauth. in rrall.de teft.n.424.Virgil.Pin-
giz. g.20. n.6. n. 0.6 36. Rutger.Ruland iw rrafl.de
commiff. pare.2.lib. 11, c.7.m20 Ehane {ententiam , vt
aquiorem, & humaniorem approbauit Camera Impe-
sialis:Gayl. & Myn{.d.loez:. Et huic [ententiz tandem
e'iha:ﬁm‘l}.Lnyumu lib. 3 trvae eo2amt 7, & docet criam

Bocerus e bello libih o 26014
7+ Putactamen Thom.Maul. traft.de wltim.volunt.
dene tie 3o mum. v, vo hiee fententia locum habear,tria
goncurrere debere, Primd homines ex ilto morbo in-
reriresSecundd mothum iftum pto contagioﬁa repu-
saxi ;8¢ incalis merum incutere , vbi- homines illum
morbum nonmeraunt 5 & fuperior,vel alij officiales,
qui alids tenrpore peflis ciuitace exire, & in locum m-
tigrem {ecedere folent,ibi permanent pro tribunali fe~
dents& officia foa adminiftant, morbus ille pro pefte
non habetur , & ided feptcm teftes ad validitatenire-
ftamenti pro folemnirare requixuntus;Boér. decift2 28,
#t Loverf Er (ecundum iftam parcem fusit indicatnm,
Berlich praflconcl.s .poft nx 1.p.3. Tertio, eftes tem-
pore apertuie 5 vel executionis teftamenti debent ad-
hue vivere;fi teftesiridem , vel pefte ; vel aliter perie-
» Eunt, itavt omnino nullus , vel vnicus teftis tantium
tempore aperture {uperfit , teftamentum non valebit,
nec quidquem ex eo debebitur, quamnis feriptuea
defundi teftatoris adfic , vel reftes adhue vigi in pra-
fentia quoramdam hominum dixering, hoe vel fimili
modo a defunclo teftatore effe reftamentum condi-

>

tum , & illi homines ita de audin deponant, Virgi
Pingiz d.gu.20. n.55. ¢ 56. vbiita in feabinagy e,
nenfy 111'@11:111:i:1mm refert Berlich. d.eoncl, § e,
Rationes verd pro noftra fitmanda fententia in“gnie;
apud citatos Auctores.

8, Confeflarij verd pefte infectis deferuientes ady
tollendas lites , fi copia teftium adeft primam (epten, [u': P
tiam E'r:quml:nr , hireftes fufficientes non adfine feumd s
dam omnino ad praxim deducant. Notandum. eft g %
men tunc duos teftes fufficere in teftamento temy
re peftis confeéto, quando (unt idonei, Tra Malderss
de lnf. wralta Lap, 1T, dub..Et tanden hotandum ¢}
hic infigne dictum Loannis Molani de piss Teffamen;
cap 8 3. alferents, tempore ptﬂ;is teftamentum exess
prum 1 Parocho prafente vnico rantlim , qui heberifii
potuit,tefte, vim habere teftamenti ; {1 videlicer yiers
que ve teftisapud Todicis officium deponat hang fuifs
fe agrotantis vltimam voluntatem, & nuncupativyg
teltamentum,quoc alter, quia labilis eft memoria , ey-
cepit [eriptojarque in tali cafu ex mandaro Tudicisab
alio Notario de hac re publicl.lm conficiatur infr
mentum,
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An in teffamento :empayePeﬁés femine poﬂl‘nteﬁ festi |
Er notatar s guod in difle tempore ltﬂﬂmmmm coram |
dwabi mnlieribus valet 5 gaando wirs reperiri o ‘
poffantsquod eff valde norandum, Ex P. 7.1 6.Ref,
36. alias 35, |

§i1. Egat Ant. Gamma degif: 44, Cotneus conf)

L 7oncal.3. Alex, in Lols.C.de reftam. ¢ ool
20u 1) 2. Ripain tride Ipcﬁe c.2.de pr;'n.sz:.wi. mlg
¢ 20, Mollerus .4, Gemeftr. ¢.8.0n.1. ¢ in commen,
ad conftis.Saxon.pare.s.confl.4on.§. quiﬂ fpcci.\_lia‘mon
funt multiplicanda.Mihi verd magis places oi‘mw a-
firmatiua, quia rempore peftis ius gentium fltim ob-
fervarur. Evita tencr Crotus in track.de Teibun pa,
t.n,21, Thelaw, decifi180,in fine Peregr. decif $on3,
Talon in l.wle.cod.de reft.n, 4. Betlichius prathoonel 5.
m 26upare. ;. Beultin Ladmorendi 31 ff.de l'l!?‘-ﬂer-&_
alij quibus adde Toan. Molanum de piis e .83, qul |
tamen afferit,tunc tempore peflis teftamentumcon |
duabus mulieribus valere,quando videlicer virireperi-
ri non poffint quod eft valde notandum.
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An tempore pestis in teamento Novarins inven, teftes
computari poffis ?

Et de quibufidaws aliis cafibus civca restamentd tempre |
peftis agirur pro condivione Notarij ; & agﬂdmﬂ?”
mulievium fabtis tempore pefbis, Ex p.7.tribo ReL 47
alias 36.

§.1. Efpondeo affirmatiug, & ided Noratius , %
teftamentum tempore peftis conferibit
numernm duorum, vel trium teftinm computatits &
annumerati poteft.Et ita docet Molletius in NT";:‘:S
ad conft.Saxon. part.3. confl.4 n.9, € 1% Ber '{f f
yr;-.‘?.wm.j.n. 14.par.3. & Tho.Maulius gr.de vt
libuiric1 3.m02, -

z, Dicoieti:lm teftamentum tempore PE&ISI?CP_'
tum 3 Notario forenfi , vel non matriculato » ¥ ‘;’
quia tempore peftis filent leges , & framuca decgﬂm
tia notarij qualitatem in excipiendis reftament ;m
Rol,a Valle conf 8 1. mum.21. col. 2. Ac[ur:rl:qﬂ:ﬂ 5
aliqui , etiam tempore peftis teftamentinm ;ﬂﬁfmv d
reddi; i notarius heredis inftirnt C““mngunmj'i'inis
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