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g+ Ad argumentum in principio Poﬁtlm:l relponde-
tur, quod finis legis dupliciter poteftcellare ; auc in
communi , aot inparticulari. Quando ceflar primno
modo,ceffar cvb[ig:{[io lcgis:nml aute, quando cellac
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Sgutoriy ?
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§ 1. Vppone hzredein excufari 4 folutione Te-

Jedtoram ;i in valde grani neceflitate fic
conftitueus > licec non fic extrema; quia in gali
caftr , non eftillicitum furripere 3 divitibus , fi alier

Sip: 1bE 1 grauisilla neceflitas avecci non poflit,ve docer Nanar-
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1a de Reftirur. libro réreioscapite primosnum, 3958 alij g
Et Hcet aliqui & redte hoc limitant, nifi ngatatius [IE Bl
in ‘r.ui neceflitate,tamen P!.‘Obﬂbiic contrarinm Cxiﬁi.&\l
mat Leflius [sbro fecundo capite decimo-feao, by,
decimo nonay dummodo debitor in illam non fe copjs,
cerit neceffitatem. Hoc fuppofito refpondeo ad cafyy
propofitum negatiug,quia Anima exiltentes in Py,
torio patiuntur graviffimam & ‘extremam nccclhgu.
tem; &ided heres renernr {oluere legatum pro Miffs
ad eatum levamen relictis ; non obftante quod iplefic
conftitutus in graui neceflitate vidtussant fatusmyy,
tionis.Et ita docet Mazuchellus rratfar.de Caft refen,
diffutatione fecunda. cap.10.quaftione 2. trigefi
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An Confeffarin tempore peflis debear facere 5 vt me-
ritundus teflernr 5 etiam fi non adfine lsﬂtf,’uﬁ-
cienges @

Er an rempore peftis reflamentum , vt [ir approbatorisn

in fora externoyindigear folemnitate reftinm’ Exp.p
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i1 Idemur. negatiné  refpondendum , per &5l

un:rdoc(‘t Fulgofius , Paulus , Alexandn,
& Corneus in Ifin. Codice de reffament. & inl. canf
cinnrnr. § 1. ffi defure codieillorum, perqua i“f'? ‘?m'
mur, quod fi calu , vel neceffitate ceftes reperiri 000 fef
poffint ; corruer teftamentum, Tenuit etism h:m.\.ﬂ
opintonem Alexand, conffl. 78. numero 16, lib, ‘-Pm',;
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Mareus Antonius in §. fed hec guidem In{l‘irwalﬂfd"
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laxavir folemnitatem ruxi degentium , vt ﬁLprh dixi-~
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son ftacwarur miport infta prebatio , fufhicere vt fa-
fum elt in teftamento milivisy{alrem ea fuffic qua
ure gentium fufficit,& admittitar in piis caufis. Vide
ctiam V:lfquﬂz apufc.de reffament,c.1.§ 4. dub,2, Mol-
feliam in fieon, tomz: gr.1 3, €020 8. 137, Comitolum
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wallistnternenians,

Eran veffamenium temipore peffis. exc eptam a Pavorho,
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ff”;-‘*r testam Arumaum Exercitatiluflingg. Thef 11,
& dilos quos ciar & fequitur Harpprech.in comment.
ad inflit.som, 1.8./2d cigm paniacim, de reflament, ordin,
znm-ql.'i’mhamr hac opinio, ex & canfultiffima 2 1.
Egii:;fﬁ-imm:: cum [imilib. ex quibus clarcfcit , re-
tes uII: omipi teﬂ:unc:?r_o {eptem teftes dc,ﬁdfra—
o, d:;sngc E-:mtcm genera li 11111.}‘1'\_'11(1\11.11, {tandumque

) us Exceprio demonf{tretur sl.abea Fart.f.
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‘ﬂ'er‘e ;:l_- f;t'ﬂtru?almf. in 6. Decius in df?.?.?f.‘/_‘.
i iu::?’- &‘:'Cl“}?t) huic col\F;rI,quu_d teftatori li-
v cundc}j; 1s calum , tempeftine vitimam volun-
oy do ALCUCTLEre, argum. igui poreft.17 4.,
en:if fgnziée acproinde is damnum , quod [ha culpa
iy mmlc:mn \gge_amr, leg.quod guis 203 .)fchd.rir.
Sias vEIiIIé:(E: (r{:ﬁus teltatoris maxime incer-
5 g es fut fla]m_t1n_iRﬁus fmudenvtur: clim
quin, iy 0 pauciores .Fﬂclllus corrumpi pofline,
o > an um.frge_, inbemus 29. Codic. de teffa-

‘et Quarsd hanc decifionem commendat /. confi-

Cuuntur 8,6 codicilis : ici

s n?}.\'![ﬂdmm 2. ffdeiure codicill. ex quo edoce-

Yicu Hreferre ad minvendam teftium numernm,
Mqnis poruiflet eo e

mporequo {eripfit vel fecit

De Teftamentis. Refol 1. X,

423
teftamentum ; plukes teftes cogete , an non potuiffets
Quintd confirpat hanc afferrionem textus exprefs
{bs in [, caftan $i Codic. de reStament, vbi Imperato-:
tes Diocletianus., & Maximianus refcr ibunt:rempore
peftis aliquid de folemnitatibus relaxatum efle in tea
framentis;led relaxetionem illam non circa numerum
fed citca reftivm codem teémpoie conuegrionem ver="
fari. Aiune enim diferze : Teftes ‘huinlmodi morbo
01391‘6.““)5 o tempote iungi , atque fociari remiffum
eft, non etiam 'conueniendi numeti eorum oblervatio
fublara eft. Septem ergo teftes tequiruntat': fed non
opus i, veomnes Gmul focientur 5 & iungantur , vé
coram ¢is teltamentam publicetursfive infinuetur , 8¢
ab cis vel fub cribarur fimul,vel andiator : fed {fufficies
i [eparatim teftes finguli adhibiei fuerint. Sextd ad-
{tipulatur huic fentencie l'(:glll:\. yulgata 5 ruaaalzta ali
exceptione. Nam cliin hac in eiufcenodi reltamentig
{olam vnam folemniratis partemn temittit s d.J.eafis 3.
C.de teff. religuam cnnﬁa}bllim intelligitur, Exceptia
fiquidem conhirmat regulam -in cafibus non exceptis
Lgnafieum 12:denigne Nevatisg o ibigue Bartol. fide in=
Strull.@ instm. leg. Loum Prator 12. ff. de ind. libiss
werbis 120, vhi Dd, fFde tegis. )

2. Nec fopradiétis obftat lex vle f.de teffmil. vbi
omnibus , qui in hottili folo verfantur; quamnis mili«
tes non fint,conceditur; ve jure milirariteftari poffingg
in quo reftamento pi:u‘cs teftesnon rcquimntur, quani
duo ; propterea;quod: difficulrer . codem loco’ teftes
plures haberi pofiine. Militibus namque non’ €a ex
caufa hoc priuilegium induloum eft , quad plures re=
ftes habere nonpoflent , fed qud imperit;non habe<
tene,quos facilé inexpeditione confulerents quédque
ingpinato hoftivm aduencu , fapé.dn diferimen yire
pergere cogerentut , I licet 19 C. depatis. He duz
caul etiam aliis, qui illis'commeatus fubuchere con
fueaering prodefle folent, Vnde & hoc lis conceflum
efle animaduertimus : ve quoadin - hoftico ver(entar,
inre milivari reftari poflint,d. Lvle ffude reftomil, Cates
cim pagani,vel per le fatis periti fut&:,vn'lqopiaxxx alig=
fum,quos confulant, facillime habere pollant, in beno~
vt 10 debon poff.

2. Eadem planc ratione non obflat , quéd tem-
pusbelli ; & rempus granifine peltis zquiparantur:
clin invalefcente pefiilentias Deus bellum gerere,
8 iram fuam in homites diftringere videator, per
do&rinam Bartoli in Fe'g. narpraliter §. numere 13.1?:
de ofirpar. i vfncap. item in legevnic- ff: de bom. pof=
Seffion. ex teftament. mill, Sed in bellowalet teftas
mentm minus {olamne 5 cotam ducbus’ 5 ant tris
bus teftibus factom , [ib, 1. e sot. §. ffr & Codice de
teflament, mill, Ergo & peftis tempore yalebit. Non
obftat ; inquam , ilthac compatario belli : & pe~
ftis : nam omnem folemnitatem militibus relaxas
tam ¢lle in teflamentis conficiendis , apparer ex
titulo proxime fubfequente. - Ac peftis- tempores
non omnem folemnitatem 5 fed aliquid tantim de
inre relaxatom effe , conftat ex 4. teg. cafizs 8, Co~
dice de teffamenr. Deinde milites imperici {fune 5 &
in expeditione peritiores , proprer inftans witz pe-
riculum , confulere nequennt & cum pagani velper fe
fint periti 5 vel alios , quos confulere’ poffint , has
beant, vt fipra difum : & ante incidentem luem,
vel , p[infq\mm ira vulearetur , fibi per vltimam vo-
luntatem peofpicere poruiffent, Quid 5 quod iis fatis
videaturefleconflultum per dii‘poﬁtioncm, d.Leafin 8,
Cad d. ritul. ctim reftes ctiam inalio conclavivocem
teftantisaudive , necnon dam hoc motbo infefti ads «
hiberi queant, vt notat Gilkenins ad I. 8. Codie. eod:
.17, -

4. Nihil quoque obeft , quad neceffiratis plerum-
que ratio haberi {olear , & pefte fzuiente tot teftium
copia difficulter haberi poflit; argum.l.obi abfunr 19.f7
Mm 4 de
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