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De Donationibus.Refol LXXXVII.&c. 357

—

RESOL LXXXVIL

Oygnam figna demonfirent donarionem effz faltam caufi
artis?Ex pare.8.radk.6.Rell76.

E{i:ondcz Fernandez in exam. Tfataf_.mer.p.r.

716, §.14 2.6, i in donatione mentio miortis
fiar,quoad l'ub&auri:im dcn}:ltio:us,n_m] verd executio-
pis,elt donatio causad mortis, Nam hﬂhflt mentio mot-
tis in exhibitione donarionis, vr fi Tirius dicar, Dono
dibi dummodd me finas frui rei qu 5 Cj.t donatio intet
vitios; quia per folam executionis dilationem , natura
contrackusnon mutatur.Ita tradune Abb.Dom. Accurf;
& alij,quos tefett Conatr. ;.p.rubr : le ur_ﬂa:n.n.z;. &
2pmag.cum Gomez, fipra Pratered,fi donds eft n}o?-
tvicinns & :Egri:udiu[s periculo motus doll't:lt,quallls
mentionem mottis non faciat.Ira Ripa,8 alij,quos re=
fert Couat 3.p.ad vubr. de reftam 721 maxime cum ipsi
RIOTES Fcriculﬁ donationis c.‘uli-.nurcddar,2610=1nF L
fae don.canfomart. Tevtio,fi donans in eodé mortis pe=
ﬁcuiodical:.RclEnquo,JOI‘.ntir_: eft cau‘sﬁ mortis,Ita Co-
uarﬁapré‘cnm Didt‘mc}& aliis.Huevique E"crmndc_z.

2, Sedcirea prafentem quaftionem ne deferas vide-
1eDD, quos affert & fequitar Hunnfus in Encyclap.
pICap 16+ §. 1. 1. 5.0 feqq. quibus adde Bocerum
trad dedonic.sn 2. ¢ feqq, pertratantes calus ma-

is,[ate,quim Fem;mdcz,m’»;'ﬁx‘;;y;‘e. ex c;uiims donatio

icenda (it fadka causd mortis,vel inter vivos.

——

RESOL. LXXXVIII

Ansefernagum in donarione mortis canfa percinear aid
haredsm,vel ad donarariumiEx p.8.r.6.Rel77,

§i1. A Cidit fpe , vt quis in donationibus mortis
Acausﬁ ﬁbialiquid L'ci'emc‘t,dc quo pofted inte-
flamenro,vel alia vltina voluntate di {ponere poflit,do-
nor aneem fiper illo nihil difponac,fed abfque telta-
mento decedat, Vnde quacri foler;ad quemnam illud re-
Sriamm pertinear,an ad heredem donatoris , an verd
o donaarium;ica vr illud donatario accrelcar:Iure ci-
uili quidem tes omni controuerfia caret,quod hoc re-
fuatim donatario acerelcat, nec ad heredes ab intes
fato pertineat,quemadimodum texeus in Lomic, §. bec
“eem gmnia locumivd.poff prine. €. de caducis tollen-
digTea exprefsd tradunt Talon,in Lfviendum.z. ff. de le-
$is 1.m20.bi, Gennds in donarione canfa mortis s &
“lfeninm.3.C.qui tdftamenta facere poffunt, num.8.in
Wedaver (5 qnemadmiduom in olsimis woluntatibng.

2. Alij verd difcurring pet diftinétionemgane per do-
Hatorem fuit refervata faculeas fimplicicer difponendi
de florenis,verbi gratii quinque centum capiendis fii-
Iex bonis donantis; & ranc illi floreni,fi de iié nondif-
ponatur;tranfennt ad donatarium;& ei acerefcunt. Asc

onator refernanic fibi exprefst quinque centum flore-
'llﬂs;agtquid aliud,de quodifponere poffic,& tunc per=
tnchiit ad heredes ab inceftato.Ita Cagnolinus in leg.
ol Cde paliis; mi 446, quem {equirur Antonius The=

g def-‘i_f. Pedemont.az.incip. Donayis quis omnia bo-
M fiase,, vbiita de Senatn Pedemontano 26, Maij,
2201364 Tem 6. Maij , anno 1 483, indicatum te..

v idep ; ; 5

*Verf.adeo in bac guaftione m L 2.

o, qusftione poffumus 5 & u [%q. per

!mz; Verlm hze diftingtio magis {ubrilitati verbo-

s quam yerirari i ioni = =

B s ,&mtem-l.mq donatou; accedir,

i Qe expreflo, & generali iuris communis repig-
i18togue non eric amplectenda, per ea qua tradic

Atmanns Piftor, .4 ‘
e Adha:?g;o_ 726, @ # feq. lth.1, Et huic

=
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RESOQL

An ex [olapenitentia donatio caufa mortis inramenid
firma:a resocari poffisEx p.8.ar.6.Ref.79, =

)
§ul. Egatiué relfpondent, obllante videlicet juras
Nmtmo > Micha¢l Graffus §. donario morsis
cansa,g.a i s, Ane.Gabricl. tiride inveinr concl.gum, 1 1.
Io.Vincent.Hédedeus conf.q0.2.70.0ib. 1. Match, Brun,
conflrn. 9.0 na z‘!':'b.!.AI'II.F.ibE]."C.ff&.g.!ir.g 2.defim.
1.n-4. E contrario verd , quod donatio mottis cansd,
quamuis inracd fada , ex (ola peenitentia donantis re-
uocetur,ftatvunt Mantica 4. 4ib 12 tir7 m: 2. Humwbertug
de Benenco in veper. Authslacram.mumin o2 (24.C. G
aduer(ins vendivionem, Tiberius Decianns refpi7. mt4,
wol 1 Couar. in rubriexr.de teftam.p. 2. n.32; &1 dq.
Natta conf(607.m.2.08" f299. Ego verd priotifententiz
adherendam effe puto,

RGBS © [y

An donatis caufa mortis regulanda fir fevnndim leges
consraltuumyan fecundiom!leges loguentes de veffamens
#is?Ex p.8.r.6.Rel.So.

§.1.0 J&c quattio deferuier pro refolutione muls

Hmrum cafuum, & Fagundez Je contrattlib.q.
¢. g 18, refpondet , donationem canfa mortis 5 quoad
confedtionem, hoc eftve fat,ic quoad modum facien=
di, regulandam effé per leges contradtunm ; & ided
ftatura locirequirunc talem modum faciendi;tor teftes;
talem Notarium,id iplum requiritdonario mortis cau-
si;poftquam vero factaeftiquoad cfficaca, & effectum;
magis agcedere ad vldmas volﬁtates,quim ad lcges,&:
folemnitares contrauum ; quamuis autem poltquam
iam fadta elt , cum vltimis voluntaribus comparetur
quoad effedtum , & efficaciam, non tamen cum illis
compararur quoad confirmationem;nam (vt diximus )
vltima voluntates non confirmantur,, nifi adita heres
ditate ; donariones verd caula mortis facim per mot=
tem donantis eonfirmantur, Et fic dominium legati in
teftamento reliét non franfit in legatarium , nifi de-
pendenter ab aditione,& accepratione;dominium verd
f":i dona[:[: Pef dOllﬂEiUllcﬂ1 l:al]i‘ﬂ 1']1{”'[]‘5 mortuo dO-
natore ftatim tranfit in donatasinm ablque vlla des
pendentia,Tra ille,

1. SedTurifcenfultos daudiamus.Aliquiabfoluce affe-
rint, quod doftio habearnaturam vlrimarum volun-
tacum, ftatount ful. Clar d.§.donarion. 5. Francile. Man-
tica de comieft wlr.walune-1i.3.086 1 1m. 1. Andr.Rauch-
bar g.37.7.68.p.1.Fort Gareia in rep. L. furés gentinm,
#.78.F. de pattis.Yac. de Niguis in reper.vidr. de verb
oblig.n 180, March NVelembec. confl135i.18, 3.0
conf 23 8m7.p. s-Nicol.BoEt.con/34.m. 4. Eam ¢maque
legaris & vltimis voluntatibus per omnia feré compas
ratdefleafferic Hier.Gabriel confl42.01.1 3.8 14.dibons
M.A.Natta confi 64 5.1 f.r.4.Hnbcrr.Giphanius ad 9.
#.1.ff.de mors.canf. don. loach. Mynfinger, refp.69. n.9.
dec.7lo8ichatdiad 1. 3.n.6.C. de leg.Fr.Manticade ¢py-
iefhaltwolunt.lib, 1 viv, 12, 3 Rauchbar lib, 2ugig 2y
Simon de Pretisde incerpre.vltivolii dib.a fol 12, 3,

3. Sed alij putaric donationem edufa mortis > quoad
otdinationemmodum,& formam,dum in elle deduci-
t r,mquipn[:_m’ contradtuisquoad effe@um verd,vim &
efficaciam foam comparari ¥leima voluntat contens
dantiGomez dutir.de don.cogmum. 16. Couarr. ud ruby:
extr.deseftam.p. s nr.Clatus recepr,fen, §idonationq. s,
m.DanMoller. ;b 5 femeftr.diff. 5 9.m. 2, Nicol Bogr,
conf : 4.n.4, Petrus Heigius 9.3 3. . 65 pi 1. Andreds
Rauchbar p.2.g. 16110

4. Dicendusmt
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quoad pi
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ipium, & (ui incfle produd]

tis causd donatio,

e , fimilis

Tra&atus VII.

alios,quos cirant,docec Dan.Moler. /25,

nmodo eft contradtui , quippe ciun i praiente
enti, inrer moriie; 38, i de mort.canf. don. vel

1
i L'P.ﬂ\);.['l!'w,',:'l[ nuncium ; 4.

. Cucod. LS. ff. de bonis libert.
.1.¢.13.m.16. Rauchbar 232
pecta maiorem cogns
radtu , qam vitima volunt

ionem ha-
te, vt
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Rauchba 732, H4z. pot. d effedam
volmrati omnind fimilis (it , ve radunt
ati Modeitinus Pittorius confl 1. 8wal.1.Cla-
§ donaripyg.32. num.38. ha winepre dici potelt,
um fig,partim fpecies ¢p-

: volunratis.fpecics, Bald,
in bwle,in prine.Code moart.cazlidon&cin ]'\L‘Li‘i"' ita, in
z;?.\:,"fD_r);i o cafSmort. Hon {ﬂ.!‘;?'c. Ranchbar 4. .32,
#.9.p. 1.Vertim quia vitime voluntatis qualitas exube-

rat in hac donatione, m
111.‘{'1&:;‘,.1'.1:131 actibus inter viuos, d. . o', C. de
canfmore. Ticaq.de legib.connub

10.3

ris vitima voluntati connu-

iz lih

§ 68N

14

Bocer.tr.de don.c.s.m. 47. cui ex Theologis adde Azor.

11,01 1.9. 4. vbi do@¢ oble

!

1t inquo donatio

(;.11]5?! morcis ‘(‘-Jlllltﬂll.lt,\'vl Jiffcr.ar CLn ltg:lto.
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#An ex donarione mortis caufa omminm bonoysum Falcidia
detrahi poffic ¢

Er quid,fi donatio mortis canfa non in teffamentovel co-
diciilss,fed extra illos fuerie faltaEx p.8.tr. 6. Ref.82

§uL

REfpmdeo 5 quod de iure ciuili videtur dicen-

dum,qubd non,per [exmm nxpreﬂhm in e

T eeprisco 1in med-verfnam in centumfad | Falcid,

2. Contrarium tameir h‘mgé verinselt , per textus
expreflos & ineuitabilessin f.cum parer filioss 77 §.corit

§a

L

canfa,C.ad . Falcid.linteflara morrua. 3. fub
mort.cauf, don. Ratio eft , quia hereditas cod

\ quibicpoff prine.ff.de leg.2 L.V .8.ff quic ex movtis caufl

qguod !{qdwr.l.ﬁ mortis canf.§.l. in donationibus 12,
qués guadvingentorwm 18, vei [l flenims cum mortis
fin. C.de
lis, vel

donatione cansi mortis diredko dure darinon poteft
fed ab hzredibus ab inteftato bona ﬁlnt lucrcipir_'n:ln:
ideoque meritd illisiquartaFaleidiz pro hoc labore &

officio deberur
Match.Coler. poi.dec. 107,69, Thad

wary

ita docet Cuiac. Iib.8. ob/fZru cap.r,
us Pilo diba,
refs o2 m 13, & alij,quos citar & \equirar Berli-

chius in concl,prattic.p.y.conclin g g,

3

longe diuerfus A noftra qualtione habetur ¢

. Nee obtat,ait iple,lex, accepric , citata, quia ibi

5 ; facti

enim fpecies ibiralis proponitur.Caius 2 Mwzuio centii
mortis cansf accepris, haveditatem Sempronij Mauio
reftimere, pecuniamqueillam ; potd , illa centum podt
mortem fuam Titio dare rogatuse(t; hic,quamuis cen-
tum illa,qua Caius & Mznio mortis causa accepit, ef-
ficiant quartam bonotum:& ita dicendi videatur,quod
Caius ex hereditate, quam Meuio reftituere togatus

eft,Falcidiam derrahiere non poffit,quo
cenrum non

am tamen illa
d ex liberali-

yueniunt ex heredirate,

tate Manij fideicormmiffariy; & centum illa non fime
Libere donaea, Ted-enin onere Adeicommilli ; idedque

illa

-centum illis non obltantibus,Cains ¥eéteé ex heredira-
te Falcidiam decealiere poteft. Quad verd ad eentiin

attinet,que Mauius Caio mortis causi donatic,&

illa poft mortem fiam Titioreftituere rogauir , Caias

ex illis-centum Fale

am decrahere nequit, non (]m\d

inmortis causd donationibus Falcidia locum non ha-

berer; fed quia dor
nium benotum,ciun Mazuaius donater prazer hac cen-

illa mortis causa von erat om-

tm etiam alia bona recinuit, Hic eft verus fenfus &
ctae l(‘(‘,‘g]b ,m’ﬂz‘.”!f.r 93, €X x‘l\m Patc‘( cam ﬂOhiS neg

quidquam adnerfari.

erit facka, Eleganter Thadaus Pifo ( vbi Tationes of. i
t) lib.qvarrefic.2.incip. Ouar. darxa:io,n.zc,v,nﬁhl"-

Negue hoc tantion , n.27. & (éq9. Non obftange, qued ™

contratium velic Couart, ad ribric.exer.de reflap. A
n.3 1. ver( Id intelligendum eff & fég. vtbene conyy
ipfom obferuat Betlichius, vbi fupra.

5. Sedaudiamus Theologum Berlichij fentengian
in omnibus conficmantem. Sic itaque aflerit Azorig
toa3ulib1 1.6.1 1.4, 3.ex donatione canfa mortis Falcidiy
derrahicar,! ciem parer.§.eariyff. de leg.a.l, Efloff i ey
warti ,ff'.e;,:wmm legator.Lyff ex wortts caufa, o Lo i guds
guadringentorum,C.ad l.Falcid,l.2.C.de don.canfimen,
8 Gloffa in Lin don C.ad |.Falvid & ibi Baldus,Salic,
&¢ alij. Roman. in conf7 5. Couart. in rubr. de teflan,
peimzo, vbi docet id locum habere , quando donarg
canfa mortis fit in teftamento,vel codicillis,;ng auten
in ea donatione cm\:h.‘.nc-nis,q'.m: fic extra teftament,
& codicillos. Catertun id Count. nullo legis e
confitmat,8¢ leges citata,& cdmunis Scriprorm opis
nio vaiverfim inomni donatione caula morts Facts,
lc_gcm F;]Ecl_dizl11l locum habere dicunt.Ita Azorius,c
ex lurif{conlulkis prater citatos adde Honnium in Ey.
r_y:'[op‘.’m-‘_n,5‘“’_-‘ 27:6. 5.5 & alios penes iprum,

e
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An in donarione mortis caunf neceffaria fit infinuati
el faltem fieri debear coram guingue teftibu ¢

Et fifir ad pias caulas,an duoyveltres teftes [iffician 2

Ey an quingue teftes in donatione moriis canfa vne cone
textu adhibers debeant @

Et an valeat mortis canfa donatio > [i eam per donators
epiftolam propria ipfius many fCripram fafta firabf
que wllo teffe?

Et an donatio mortis canfG per Procavatorem feri poffit
Ex pare.8.r.6.Rel 81,

§.1. Efpondeo,qudd hec donatio nb eget iufinu sl
tione;fed quinque teftes,tanquam vlrima vo- ik

Idtas defiderar L4.C.de don. more.cauf. Rauchbar gix
n.yo.p..qua lege antiquatur lex,donario,25.C. de #oﬂ.
quatenis & in donatione mortis canfa Conﬁ?:mmtl!
adtorum conteftationem,& infinnationem exigit.

2. Baldninus quidem in Tuftiniano {10, fol.1 40,8 feg.
exiftimar,non in omni donatiene morris c:mrz‘ rcq_illfl
quingue teftes,(ed in ¢a dumm:gar,cuius quantitas lll!l
nuationem poftulare videtur ¢ fiquidem Tuftiniands i
d.L.4.C.d rir.don. mortis caufa donationem |191\:tfqttl~x
rere aéta,fine monumenta publica, Vinde COHEg!iBEl-‘

: 3 S R i R
ditinus, hanc donationé etiam ‘eatenus quinguc 1eqel f

rere teftes, quatenus excedat quantitatem quingentoil
folidorum.Idé fentit Heigius 9,172 1y verum illisnd
alfentior Ni in omni vlima voluntate, qualis eft mor
tis caufa donatio,quinque teftes adhiberi debentlight
C.de codicill. Ex quando Tuftinianus t;zd.!.4.’_'.cﬂ_fﬂ'ﬂﬂ"'
wort.can’-hanc donationem publicis adtis eximitgene
raliter de omni donatione mortis canfa ftatuic, VA%
r:.‘prob;mdus etiam venit An[.Fabcr_p._z.d: ervor, ﬁg’f‘
dec.gd.evrov 1.9bi errorem iftam effe improbabiliflime
afferic,ac proinde duo fufficerent, Vide quogue Bach
uium , fufitts hancrem explicantem , i didis rat: @
animaduerfiad Treutlervol. 2 dr'f?,ulQ.riJa‘ﬂg‘.H!-.Fr: -

5.Sed telinquenda eft Fabri fententia,& nchh-d‘fj‘
prefentiam quingue teftium , docer etiam €x Theolt
gis Fernandez in exam, Theolog.mor pa1 €216 §:1 l’;i
quod pmbﬂt crig Berlichius in conclpralt 3 Conels
efloinl.vlf Cidemorric

#e7 BXTCXTU CX

Et noftra opinio procéditetiamfi donatio mordsy
L ¥

4 non in reftamento,vel codicillis , fed extea illgg pd,
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