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199. An si Emphyteuta alienet partem irrequisito Domino, amittat totum,
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RESOL CXCVIIL

L domin 2! incirfam ma’!uc;'mrefn poffic propriz au-

tharisate paﬂi[ﬁaﬂem rei empbylmm'.‘.. apprebendere ?

Erquid , fiemphytents ron wﬁ_f{xr 3 vel vefiftis verbis
s et verd Ji faltis refilfie? i

£ id of dicendenyi adffi [ andilumiExX p.10.1L.16,
& MilcsRels 8

fut: ¥ Ariz [ont citca pr'aa'.r'cnrcm qu:v:ﬁi‘mcm Do=
: Vt‘u-;ﬁ opiniones,Glofla. Butrigar. Old.i{ay?.
de fal& Taion.in ha.Cide mr.rm[h.fay:.F..xploi'.wnfn suil.
2 §uttq ATCTL i J.sigmpoﬁl'dzn.g Jaid ad nundinas ff.
de acgipofidmola in r-.jyotm'r.n.j\‘u_.de fy:tiz,ij.)ﬂl‘n'.cl'{.):if n
' b8 ffide acgspaff.Calar \'rl_\lm's in _adm:.ml Afflict,
n'rff.yg.f\bb“ confi 67 ma2avol.2.DeCIUS (¢l 1467,
Bartol,Socin, confs 1 67,7, 4-wok 7. Alexandek confi 117
7 Lol nCOMGonfi 7 1.m. wols3 Beso.confL1 25 vo=
luscquod in calus fon foluti canonis poffic dominus
propria authoritate,bona ingredi, & emphycentam ex
cliece 5 & elt-magis con munis opinic Julij Clari in
u.l\hyteuﬁ 1.1 .Sigifmund.Loltm;‘l-.canj’.‘fmaf.wr:ﬂ; 7%
I,}(,J,Curh;ll.ae i emphyte,t 5 g0 <infin.perl.1.
v Repeilere C hoe fir,qiam opinionemnonmulliadmic
rngfiemphyreuta non refifticyvel refillic verbis tan-
raim,non ve£o,fi Factis refiftar,Bart.Salicet Cymin £, 5
Cud.de turemphyt.Cepoll,conf civil. 2 5.n.3.Bero, in (.
poiit rassidte Locar Apoftillerad Dec.contai s 6. .7,
Clasas§.emphyieufing.1 L.per Lnouefl ffugulis [fude regh
fiars
2, Stcunda opinio eft , quod Dominus :11_11]'arcnus
propriaaithoritate poffic emphyreutam expellere , &
] haic opiniongm tenent Pegrus Cynus,Salicetas jn 12,
Cade sur emphye. Avchatanus confiiq7 m1, Bero. con/:
s9m.2amoli3, Caltenlis in Leolonus. ff. loraci : Card,
Alex.in cars pirwis de locara , & hanc opinionem dicic
Cotmunem; & #quiorem, & tutiorem {ententiam aix
Alberin ] 2,00, 1 e foea hoc oritiriC.de iur.emphyts
8 dicit Moling ad ronf” Alex 105 1. 18, val., 3 .quod Hee
spunioiuftior eft,8 practicatur,& ait Guido Papa dec.
1o7. quod etiam {ervarur in Parlamento Delphinaliy
3. Tertia opinio cft Speculiin §. nunc alijua g. 48
m6rirde locar Cornicon/i 193 fib m. 5 .v0l3. Beto in
patnit ¢ 15 3,in 1 timic Corbul.de iur.emphyt cap. 15,
gizquidiftingunt,quod aut certum eft,emphyteutarn
nslyum amifille,8: domino polleflionentinteruertife,
& e dominus auctoritate propria poffit eum expel-
| lere; Aut e phytevta negar, rem cecidifle in cotnmil
I T, dicie, fibi fus in eniphyenli competere, & tune
non poffic , quia per eius negationem res efficitug du-
hli,_nemu autem {ibi ipfi ius dicere porelt,prasfertim fi
wpizm judicis lmbent,,—;rgum. liby ;.8.ibidem.D.vnde vi.
l f-]'m aby ve ibi fine caufa legibus copnitas C. de Deig=
. riom, lib, 1o, Ex fubibngunt illud certuim effe quod fi
emphycenta alreri tei peflefionem tradic, vel iple ab
alio fit inde expulfus,tunc dominus au@oritate propria
Hon poflic dejicere ralem pofleilorem, argumm. 1ifi colo-
" ff de vis i arma, :
tre:. épid ¢go fentiam, d.ic.ﬂl'l'l breuitet ; omhes i1
: v:lle:EiT]Bg .\ll.dtl'll'ill'\r!lhl Rrgbab:ics,ﬁfd fi quis fra-
it fcandapiln:i:ﬂ],& I;L tia opinione, tune ;}dt‘g\itrtnda
S de coneraft Ji.;‘m: :.rual.'u[_, & lfk'li' Galpat Hurea-
i, gl ré\u“ +Aifp.64 Jfﬁ aleos. ic gﬂcuc-{lm tamen
nn, L tf it amictic rem emphyrcaticam Ecelefiafti-
’“'?:zk .'e“, ranfadto b1e11n:n,ah quo eulpabiliter omirrir fo]
b I, ;;;};Ogit mo;_am plitgare celer: tate folutionis fa-
= ymuiziz l]f? ;empl}yteu;; VEro , hab}'lltl e
| pbilie; PN alcaim 01.111ttclldl Pcft triennioin _Clll.-
! Rgror, Utionem , non conrr‘Echtulr ex rigore juris
hcin O , ctiamfi ex quirate juris concedenda
emphyteuta ob culpam omilfionis folutionis
Tnm. Vfa .
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?ﬂnﬁcniﬂ, amittitiem 'emphyteuticmn 3 VT cam nor
amirtat ab o rengpore,a quo poft biennium,aut twien~
nium omiztit foluere penfionem debiram, fed ab co in
quo poltdidtum tempus proprietarius declarauit,fe vel-
le emphyteutam in eam amiflionem incidere. Erica in
cam amiflionem incidic poft ditam declarationem, vk
probabilius fic emphyteuram ante fententiam indisis
teneri cam rem ab fe abdicare; & domio traderesima
1 adfit [candalumy propricrarinm Puﬁc propiia aucto-
rirate illum fpoliare, & expellere, etiam, fi oppofitum
non careat probabilitate, ita Hurtadus,& E £0.
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.4nﬁpmp;¢))pgur.é alientt pariem s irreguifive Domina,
Amirear toruim.an very [olummaodo parcem ?

Et an, guands duo funt eiu rei empbyizutice proprieta-
n';',wrrguzﬁr requirends 7 ;

£t an vno duminzar mon requifito incidatur in penam
commifff rotius rei , an pariis tanrim cxpellantis ad
dominum.cuiss confenfies non fuit requ

Er guid,gnando fint plures domini direfti, an omnes re-
guirendi finr v Ex p.ro.r.16.%& Milc6Rel 59.

8. 1. JLuies Doores,vt Cumanus in confs Lin fim

Berowcon/ 122 num. 6.vels 1.Cr0N 14§ Caro.

7.61. de /7. 0. volunt emphytentam totam cmphytcus

fm amittere quod magnum videatux delictum dumi=
nium contemnere, -

2. Sed in concrarium, quoénimirum, fi towm pra-

dian alienauit toto iure ekcidar ; i partem; pro parté
dur taxat alienaraeft communis opinioy Grammar. dec.
Neapolitiqy Reland.d Vallein confl 1 7.0l Borcholt
de ferd.c.3inmu,Clar.§ .emphyrtufis,gi1 3.num. 100 Alex:
confi99:m.28.vel.5 Talonin Lfim. n.25. a.14. C. de iur.
emphye. Alciat. in d.].4.§.Care n.107, Hermonat.Der.
n.300.8 ibid Ripa p.g5.Socinyfimnu. 2o, Parifiion/i6x
.19l 3.Cur (emconfiy0.m.9, Tiraquells de rerr. lig-
#ag.§.13. gl.., Corigon/i 6 71wol. 2. Natta conf2479, n.1.
vol.3.Corbul.d.c.1 3.ampliat.42.m6.Quia nemo eft pu-
niendus vlrra quam delinguit: =

3. Hanc timen cominunem conclufiohein limitanc
hoc modo.quando emphytenta vendic iftam parcens,w
allodialem;quia hoc modoalienando Viderue delingue-
e non in rem,fed in Per.l-onam domini,& racone iitius
offenfionis in perfonam,quaz non potefl pro parte fieri;
& pro parte hon tota re Priuatur,lafon il fin. a2y,
C.de iur.emphyt.Roland 3 Valle canf. 17. in fin. vol.z.
Natra confi479.m4.Alexander confL187.n4m 10,0002,
Bero.confs 0 24m.71.20l.1,& in dubjo emphyteuta ven-
dens non fadta fnchtione , quod res fic emphyreutica
Pra:fumimr rem vii allodialem vendidifle animo pr-
iudicandi domino,colbul.ﬂ.t..q.-mﬁp('im.4 11,8,

4. Verlm  ex Theologis Pater Amicus in Carfh
T eolagico ross5.difp.25.feit.2.n.69. ex Moliha fecunde
{ententiz ex fuperilis appofitis adhzrer,fic itaque affe-
ritiQuero, an [i emphyteura ynam rantum pattein rei
emphyteutice, irrequilito domino vendar, ih commils

{um incidar totius rei emphyreutice:Negar Iulius Cla-
tus apnd Molindm'difp. 45 9. afferitque, effe fenten=
tiam cémmunem , luxea quam iudicaffe fertur Magi=
fttatus Neapolitanus, Affirmat verd Syluefiet v. Em-
Phytenfis, queft.5. cum aliis,quos fequitur Medina dif~
putarione vir Quz {enrentia conformior cft iis,qua o2
pra affcraimus,nempe in commiffum totivs rei emphy=~
tentice ihcidi parte tum Penﬁonis per triennium nonl
folura : exgo paricer in commiflum torius rei emphy-
feutice incidituf parte tantum emphyteutice irvequis
fito Domino ; vendita, Ratio  quoriam =mphyteufis
ex natura fua eft indinidua.dta Amicus ; ¢ii €40 etiami
adhzreo. -2 :

5+ Sed ex his orient alia pulchra queftio,ati quando
. ¥ duti
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dwo (it ciafdem e ﬂmphyi:bur':c‘:-c toptiefirif ver-
que fit requirendtis:Be 4 vhio dumraae non requifito,
incidatur in peénath commiflitotins rei, an partis tan-
tim {pedtantis ad dowinam , eaits conlenlus non fair
requilimsiNegat Syluelter lor. cir. quem f‘cquimr Mo-
lina difp. 459 cidi in commiffinn totius , fed partis
téfltum furts; gue refpondet propriétario non requifi-
to. Ratio,quia nemo deber plos p:mi:i,ql n delique-
rit Affivmant alij incurki peenam commiffi totins re
emphyreatica, Verlm Pater Amicus whi fipra n.71.
tiiﬂ'mgueuclnm cenfer:nam vel res emphyteutica eft
« fub dominio direto virinfque proprietarij pro indiui-
{o,vt tora refpondear fingulis;vel pro diwifo,ve fecan-
diim vnam parrem rf.ﬁ*ondc t vii , {ecundtim aliam
ﬂifll'ih‘l'ﬂ;‘i'i{;'[:’.l Si polteriori fodo, vera et opinio
Sylueltri;fi priori,vera eft opinio aliorum.Ratio ; quia
t‘nr]c Igs un‘,]-h}'[tmicu qno‘\d totom,8 ﬁngulns parces
fubiicitur dominio direéto vuriulgque : ergo quoad to-
tom, & []n;_g_u!a_s pactes rcqlliril conlenfum vtl‘illf‘qu&,
VI [..-g%rfmi‘ alienerur : Sicur quia eadem res quoad tO-
wm , & ﬁngulns partes {ubiicitur dominio directo
¥nius cinldémgne proprietarij,fi pars tantum fine con-
fenfu propricgarij vendatur,tota res amitcitur dominio
irecto.Confinm.Si pl-, es fuccedant heredes in idem
doniinium dir¢@uim 16i emphyrentice , omnes funt
prareguirendi , alidgqui vno dumtaxat non 1'£qi.|iﬁm,
tora res amittinn heredibus,

6. Nota tmneén,quod [ententiam Syloeftri,& Moli-
nz tenet Rolandus« onf 27.1.5.vol, 1.& Thoimas Man-
tias rralt.de empfg}-r_pir,n.n. z4.I\ﬂftc]d[cs,qxt()dq\mndo
fant plures domini diredi 5 bnines requirendi tunr,&
de omuiuth domminortum confenfu res debetalienari,&
i hocfion fiat , res cadic in‘commiffum ; pro parte il-
lius ‘domini,cuius confenfus non fuic requifitus.
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An Pralatus vem ‘emiphytenricam wd Eccleffam rever-
fam , eciom confinguiness [rés dénwoin emphytenfim
concedere valear ¢

Et ﬁ’?m'(f - _ﬁl calenter confter 5.&7?1'“}(;:"‘6(}_}’:-6?.17‘11 in Ec=
clefie vtilizarem 'O ‘obfrumias fuiffe [olemmitates
legevequifiras 7 Ex pi8.tr.; & Milc. Rellay.

4. 1.]YRo negatiia fentenria facit exprriﬁ; TEXEUS in
Nonella 20, 65, § wconomis 1 & hine !’unxptn
Aurbatibufcamone.C de S§§!Eeclef Verba d. Nonells
ftahabent:OF conomis verd 8 orphanotrophis,& re-
liqui.s venerabilium domoram ordinatoribus , necnon
~omnibus dhartulariis,& F-artntlims comm, & 1i'1is,&’_
aliis, qui per genus eis , vel nuptiarum fure co:nmnﬂl
'ﬁm:,interdicimus‘emph) teufim & locationes fine hy—
pothecas'reram , ipfis verterabilibus domibus compe-
centiutn,ant pet femeriplos , i per in:qpnﬁtfhn pec-
Honam accipere &c.Quibas verbis aperce {ancit Tufti-
-nifnits;non rénclim OEconomos;fed & reliquos vene-
srabilium doieeiu ordinatoresihoc elbadminiftrato-
‘rorés,coriimguie cognatss aucaffines,in cmphy_tcuﬁn
"eapete non polferes Eeclefinfticas.Nnde ertare videtu
-Abbas, Paormiitantss gonfigris m. 3. lib. 1. -qui hanc Iu-
Hliniani (anétionem ‘de Seondmis (olimmodd , qui
non habenr ira pingde'iusificac Prelati, exandiendam
-opinatitr;negaiis Prielatos(guds tamen non dubium E.ﬂ
-ordinatores,ien admiftratores Ecelefiarum  cffe,de qui-
bis confituriodifertd loguivar ;) fibieadem conftitu-
‘tione comprehendi Huicehi Abbarisinterprecationi
-t vetba, qu%m mens ‘relate conflititionis repug-
pant, ‘Eadem fiquidem eft ratio in'Pealate y qua cltin
QEconomd”, quid videlicer alienﬁatio & b OEcono-
#ho 5'& aPiglatc in fauerem conlan‘guincymm mter-
pofitazad fraudandam Ecclefiam facta prafumatuccar.

'ch 6J:ﬂ.§$-9.‘1§ar‘uol.‘ﬁidd- B Alberic inid.Aurh.

TraGatus I1 1L

quibuftumgue.C.de SS. Eccl, Alciar. inrr. depr;ﬁ,,,w_
29, & Menoch. de prafiempt Jib.3.prafimpe.5 4. n.4, &
aliguot [¢qa.

2. Hanc [ententiam non turbat ¢, velarum eff aurin
biss 12,8 licer antemsearr. de reftamentis, vbi que Cle-
l‘icu§ , flue PII!FIUIS relinquere yaler excraneis , etiam
conianguincis {nis concedere non Prohibrmi. Nam
agitur ¢o in loco de bonis mobilibus, iure domini] ad
Pralatum,vel Cleticum (pectantibus,quamuis perEc-
clefiam fine intuita Eccleliz 2Cquiﬁtis,pc( textum, by,
mobilia per Ecclefiam acquifita, 8cc. De his fang Pra-
lato, vt cuinis Clerico,per vltimam voluntatem tam in
fanguine unctos,quim extraneos, bent de {e meritos,
liberalitatem exercere (tam permittitor. Aft in propo-
fira queftione Praelatus non {ua,fed Ecclefia bonajali-
eui ex cognatis {uis emphyteufim concedendo,alienar:
ctum is rerum Ecclefiafticarum non dominus,{ed dum-
taxat yivarins,Gue viufractuarivs efle cenfeatur;ve poft
alios reponderunt Socinus fen. confi32. col.2. dib.x, &
Bellon.cer/.s. holque cirans Menochius d. ib. 3. pre-
fimpt.s 4. m.9. Quin & illad probabiliter dici poreri,
facultatem difporendi debonis mobilibus,Clerico per
Ecclefiam acquifieis;non ex iure cominuni,fed ex con-
fuetudine quadam {peciali defcendere 1ad quam con-
fuetndinem r:‘f‘pcxiﬂi‘ Pontificem, .liquet ex i[‘ﬁus Ver-
bis 4. ¢. yelarym 12. ibi , conluetudinis tamen non eft
imp{.'..bunda:, de reftam. Confuctudinem autem ftridi
iuris;nec de cafii ad calum extendendam ¢ffe , notum
elt, . 1.de feudi cggﬂi;,g‘ _f{rﬂmm. ibi,qlli confuetudine
feudi non fic comprehenfis, rir. 1.1ib. 2 fend.

3. Necetiam obftat ¢, dileflo filio 25.in princ. extr.
de prabendis.vbi Pralatus prabendim nepoti {o con-
ceffiffe dicirur. Prabendarum etenim collatio non eft
prohibita,fed inre permiflasor,tir. de conveffione prebe=
die.¢de.clim eam ipfamob caufam ille {fint innenta,ve
clericis pro fuftentatione liberaliter céferantur,c.rela-
tiim o.de pmfm:dix,c& covelarwm 3. de conceff. pmﬁmdt.
Atqui in noftro themate trackatur de bonorum Eccle-
falticorum alienatione, quam regulaviver prohibiitam
ellecoftat.c.muils licear 5.6 tot.tir.deveb Ecclef alien
welnon & fimilibus.Deinde Prelaws alicwi conferéde
prabendam;nihil ex'bonis Ecclcﬁaﬂ‘icis a_li‘m:’.t:lq*t:o-
niam pr abenda,polt mortem svel refignationem illius,
qui ea fruitor,vacare dicitur:proindéque Fg'ahnc‘lﬂ.\' .
cans,qua cofertur,in dominio Ecclefiz efle nenine
ligitur ¢.2. 311, & pallim,de conceffiane prabends. Hic
autem de'bonis ipﬁus Ecalefiz;inem i‘.hyteqﬁm conce-
dendis,ficque de corumdeim alienatione difcepratut,

4. Nihil quoque mouer, quhd {ecuntlhm naturam
fi;ve vnulquifque proprium fanguinemn extrance per-
{onz praferat, Loum acut iffimi jo.civea fin.Cide fidei
commiffic, & quiid prima liberalitas circa proximos
operari debeat, eaninon fatis 14. 8.1 dift. 3{-’- Thlize
naque & fimilia axiomata 1un|muu‘& exaudieda [“un'ﬂ
de eo,qui de bonis fuis propriis di%‘:onil : non-yerd de
eo,qui bona Ecclefiafticaalicnare;fiue in c11'.phyrgttfm\
dare prafumicve in propofita queftionc. Hazc }?E,m
ctm diverfa cenfeanturex iis nihil inferur. [ Papinsi
nins. 2 0.ffde minorib. Ll f.de calummiatorib. ;

5. Nonitem aduetfatur text, in c.1 e inueflivaranes
teriss e moni beneficove fLolt.tit g .h;b, !.fﬁr:{.?b] hﬁ’m“-
tur,quéd fi Prelares coniundte perlove gratiavel el
alicui alteii wale dedicfeudum ; quod duos cg:f\h!'l‘-}lcs
vallaltos acquirere pofler, inutile cle 11('11cﬁc1:1. lngIETf
confenuens ([Tt viderur,fi-Pralarus feudum ‘cectﬂnm-
& ex illa caceffione talis gratiasvel rmusm\:dcscr_nzn
appareret;beneficitm illud v;xlcte.Huc,iwwq;a.gm,i!O-a t;
uerfantc:Argumentii enim-ex illo ¢ pericum;a e
fenfir proficifcitur:quod genus argamentandi non 3
mittis,quoties _in fenfi conttfniﬁ c.afi::n 1'a_no_mfl:::
uenit,que in fenfudire&o Tdéritas quipperationis

tiorefbargumento a contratio fenfive wadidic Bﬂld;
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